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ABSTRACT 

This is a guidebook for teachers in the public 
elementary and secondary schools on the subject of their legal 
rights. While public education is a state function, governed by laws, 
authority is delegated to local school boards. Areas in which a 
teacher may come in conflict with the governing body of the school 
are described. Freedom of speech, in and outside of the classroom is 
examined, as well as freedom of association and political activity. 
The rights of teachers as citizens with constitutional protection are 
pointed out in the light of where those rights may be limited because 
of the sensitivity of the teacher's position. The private lives of 
teachers, their religion, sexual behavior, or manner of dress ,may 
conflict with the bias of the local sclool authority, in most of 
these cases the law is vague, and such issues are usually resolved on 
the basis of discretion rather than clearly defined legal points. The 
author discusses the issues in teacher employment: collective 
bargaining and strikes, mandatory retirement, tort liability, tenure , 
termination of employment , and teacher contracts. On many of the 
subjects covered in this book examples are given of challenges that 
were decided in state or federal courts. The legal issues involved in 
each case are clarified^ and the reasoning of the court in making a 
decision is described. (JD) 
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GENERAL LEGAL PRINCIPLES 

Before addressing specific issues in teachers' rights, it might be 
advisable to explore briefly some general legal principles affect- 
ing teachers. It is generally t rue that education in this nation is a 
state function. Legislatures have, in turn, delegated day-to-day 
responsibility for public elementary and secondary education to 
local school boards. And courts have traditionally refused to re- 
verse the policies of local boards merely because those policies 
were educationally unsound. Thus if local school boards operate 
within the purview of their delegated authority and do not violate 
the rights of any individual or group, their decisions are gen- 
erally not reviewable under the present legal structure. That is, 
merely because a teacher or a group of teachers dislikes a local 
school board policy does not mean that the policy can be reversed 
by some state or federal authority. Rather, the burden is on the 
teacher to demonstrate that the policy or decision in question 
falls outside the scope of the local board's authority or that it 
violates a particular state or federal legal principle. 

First, as suggested, jocal school board policy can be chal- 
lenged as being beyond the authority given to the board by the 
legislature. Local boards have no inherent authority; they possess 
only that delegated by the legislature. Of course, this delegation 
is frequently so vague and sweeping that praaically any policy 
enacted by the local board can arguably be brought under the 
delegation. Nonetheless, this remains a viable means for teachers 
to challenge local polic7, particularly when boards endeavor to 
regulate or punish the personal lives of teachers. After all, to de- 



fend a particular policy the school board must show that it is re- 
lated to the proper operation of the public schools. 

Second, school board policies can be challenged on the 
grounds that they violate regulations, statutes, or constitutional 
provisions of either the state or federal government. State 
legislatures have frequently empowered state boards of educa- 
tion to promulgate regulations or guidelines governing par- 
ticular aspects of local school operation, such as curriculum or 
accounting procedures. Local boards generally cannot adopt 
policies in violation of these regulations. State statutes also of- 
ten mandate particular actions and policies of local boards. For 
example, many states have laws requiring local boards to enter 
into collective bargaining negotiations with teacher* groups. Re- 
fusal to bargain, therefore, is a violation of such a statute. Many 
state constitutions are replete with provisions governing the op- 
eration of local schools. These tend to have less impact on teacher 
rights than state statutes but should not be ignored when think- 
ing through legal strategies to challenge local board policy. Rela- 
tively few federal regulations and statutes have an impact on the 
rights of teachers, but the impact of some of these has been sig- 
nificant. In the area of sexual =jnd racial discrimination against 
teachers, of course, federal statutes have been particularly im- 
portant. But perhaps the most pervasive force for expanding 
rights of teachers has been the United States Constitution. The 
freedoms of speech and association embodied in the First Amend- 
ment and the equal protection and due process clauses of the 
Fourteenth Amendment have been substantial factors in defining 
the legal status of teachers. 

When grappling with ways to challenge a particular policy of 
the school board, teachers should not forget their contract. Many 
teacher contracts have become lengthy documents filled with de- 
scriptions of the rights and responsibilities of the teachers and 
the administration. The contract may cover everything from ma- 
ternity leave to promotion procedures. A properly negotiated con- 
tract will also contain a grievance mechanism to provide a way to 
determine if a particular policy or action of the administration 
agrees with the contract. This process will almost always be less 
costly and time consuming than litigation. 

It is evident from the foregoing that the analysis of teacher 
rights involves the interplay of numerous sources of law — regula- 
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tory, statutory, constitutional and contraaual. As specific issues 
are discussed on the following pages, an effort will be made to 
identify the source of the law used by teachers to assert their 
rights. Frequently, of course, disputes between teachers and local 
boards involve a conflict of legal authorities. That is, the board 
will argue that it has the legal power to carry out a particular 
policy, while the teacher will assert that ihe policy violates an- 
other legal provision. When teacher rights are discussed, in this 
context, the competing legal authorities will be mentioned when- 
ever possible. 
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ACADEMIC FREEDOM 

^Kcademic freedom" is an umbrella term used to represent a 
number of professional and constitutional rights asserted by 
teachers. Although the first recorded defense of academic free- 
dom is found in Socrates' Apology, the concept was given life in 
the German universities of the eighteenth and nineteenth cen- 
turies and was substantially broadened by civil liberties litiga- 
tion in this nation during the past twenty-five years. Academic 
freedom can be said today to embody four elements: freedom of 
teaching, freedom of research, freedom of outside utterance and 
association, and academic due process. Although some of these 
elements may not be as applicable to elementary and secondary 
education as they are to higher education, they still serve as a use- 
ful framework within which to discuss the issues. 

Freedom of Teaching 

There are several aspects to the freedom of teaching. Perhaps 
the first is whether a teacher can refuse to teach a course pre- 
scribed by state or local authorities. Generally, of course, a 
teacher must teach whatever he or she is assigned. There are, 
however, several legal ways to resist an objectionable teaching 
assignment. A teacher might point out, for example, that the indi- 
vidual teaching contraa described his or her position as that of 
an "English teacher," and it would therefore be a contractual 
violation for the school system to assign a class in math. State 
regulation or the master contract might also preclude a teacher 
from accepting a teaching assignment outside his or her area of 
certification. 
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If these seem to be frivolous grounds for opposing an objec- 
tionable teaching assignment, it should be pointed out that con- 
stitutional principles would aid the teacher in this situation only 
under very limited circumstances. If a teacher is asked to teach 
material which offends the teacher's religious or political beliefs, 
the teacher may be able to cite the famous "flag salute" case. 
West Virginia State Board of Education v. Barnette (1943) as 
authority for declining the assignment. Somewhat related is the 
c.ise of the high school biology teacher who challenged an Arkan- 
sas Icw requiring teaching the literal interpretation -of the Bible 
rather than the theory of evolution. The law was originally up- 
held in the famous Scope's "Monkey Trial" of 1925. More than 40 
years later, the statute was challenged again. This time the case 
went to the Supreme Court where the statute was struck down on 
*he ground that it involved an establishment of religion in viola- 
tion of the First Amendment. Epperson v. Arkansas (1968). It is 
interesting to note that in the Epperson case the Supreme Court 
was also asked to strike down the anti-evolution law on the 
ground that it \iolated the teacher's freedom of speech. The 
Court declined to reach this conclusion because it was able to 
overturn the law on the narrower religious grounds. Thus it is fair 
to conclude that a teacher can resist an objectionable teaching 
assignment, but only under very limited circumstances. 

Freedom of teaching can be looked at from a slightly differ- 
ent angle. Can a tracher be fired for something said or done in 
the classroom? It has been argued that the freedom of speech 
enjoyed by all citizens, including teachers, and the added pro- 
tection of academic freedom give the teacher unbridled liberty 
to say anything inside the classroom. The courts, however, have 
never fully accepted the view that freedom of speech is absolute. 
The generally held view is that speech can be limited for certain 
narrowly defined reasons. Shouting "fire!" in a crowded theater is 
a venerable example of a situation where freedom of speech 
should be restrained. Likewise, certain restraints operate on the 
teacher's freedom of expression in the classroom. 

When a teacher claims he or she has been dismissed for ex- 
ercising freedom of speech in the classroom, the courts will look 
into the facts on a case by case basis to determine whether 
the local school board properly restrained the teacher's freedom 
of speech. To illustrate, suppose a teacher was dismissed for 
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advocating open marriage in a twelfth-grade social studies class. 
How would a court decide the case? Reading numerous cases 
involving similar facts suggests that the courts will exa'.Tiine a 
number of factors. 

One of the first factors that courts will examine is the age of 
the students exposed to the objectionable speech. Naturally, 
courts will react differently to a case involving profanity before 
first-graders than it will to similar expression before high school 
seniors. The cases suggest ihat age is an important faaor be- 
cause it has a bearing on the students' ability to accept the 
teacher's words for their educational value rather than for shock 
value. Younger students, for example, might react to the advocacy 
of ''open marriage" by imagining that vheir parents have a miser- 
able marriage because one or both is not being frankly adulter- 
ous. Twelfth-graders, on the other hand, would probably accept 
the same lecture as one view of adult life which they are free to 
adopt or reject depending on personal preferences. The court 
might well conclude that if students are old enough to marry 
they are certainly old enough to hear in the public schools a 
provocative lecture on marriage. 

Another very important factor that the courts will examine in 
a case such as this is the relevancy of the objectionable ex- 
pression to the course of instruction. Strong profanity presum- 
ably does not improve the teaching of trigonometry. To teach 
contemporary American literature, however, and the works of 
Mailer, Vonnegut, and Baldwin, to name three modern authors, 
some exposure to profanity is inevitable. If profanity was ex- 
pressed in the classroom in the context of this course, it would be 
difficult to demonstrate that this was clearly irrelevant to the sub- 
ject of instruction. Likewise, in the ''open marriage" example the 
relevancy of the objectionable discussion would depend on 
whether marriage and family life is a part of twelfth-grade social 
studies. It deserves emphasis here that the irrelevancy of an ut- 
terance alone is not enough to push the speech outside the realm 
of protected First Amendment activ:-;. Rather, relevancy is but 
one of several factors to be considered in determining whether 
classroom speech is constitutionally shielded. 

Another factor that courts will consider, but apparently feel 
is less important than age or relevancy, is whether policies or 
regulations about classroom expression exist. Was the teacher on 
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notice that particular modes of speech would not be tolerated 
by the school board? This is particularly important in marginal 
cases where the speech is not patently offensive and where the 
coun would be disturbed if the teacher was not forewarned about 
venturing into dangerous waters. The absence of policies or 
regulations, however, would probably not save ? teacher if the 
classroom utterance was so outrageously improper as to violate 
any generally accepted concept of classroom behavior, given the 
age of the students involved. Conversely, the presence of school 
board guidelines prohibiting profanity in the classroom might 
not be sufficient legal cause for dismissing a teacher who ut- 
tered a classroom profanity relevant to the course of study in a 
class of mature students. Certainly the teacher would have a 
more difficult time winning in the latter case, however, because 
of the existence of the guidelines. The teacher's chance of win- 
ning would be improved if the guidelines were vague and overly 
broad. That is. a court might weil overturn a teacher's dismissal 
if the guidelines on classroom utterance did not clearly distin- 
guish between acceptable and unacceptable speech and had the 
tendency to suppress constitutionally protected as well as unpro- 
tected speech. For example, the Supreme Court has struck down 
a New York law prohibiting "treasonable or seditious" speech 
by a teacher. Keyishian v. Board of Regents (1967). Lower court 
cases where lack of guidelines proved fatal to efforts by school 
boards to discharge teachers for classroom speech include a case 
where the origin and meaning of a four-letter word were dis- 
cussed in a literature class; where a junior English teacher dis- 
cussed the word "fuck" as a part of a class on taboo words; and 
where a teacher assigned a Kurt Vonnegut story to a junior Eng- 
lish class. But in a very interesting recent decision, the Tenth 
Circuit Court of \ppeals held that even in the absence of guide- 
lines teachers could be discharged for employing unconventional 
teaching methods, particularly when more competent teachers 
are available in the labor market. Adams v. Campbell City School 
D'lStnct (1975). 

Another factor which might influence a court is whether any 
reasonable alternative for free speech exists in the school. For 
example, assume students are particularly outraged by an ad- 
ministrative decision suspending a star athlete before a big game. 
The principal refuses to discuss the issue with any students, and 
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the student newspaper will not be issued until a week after the 
game. An English teacher despairing of any attempt to keep the 
students' minds on the assigned topic decides to channel some of 
their frustration into an exercise of drafting letters to the super- 
interident, members of the board of education, and other public 
officials protesting the athlete's suspension. Some of these 
letters ultimately find their way into a mailbox, and the teacher 
is fired for initiating the letter-writing exercise. This is a purely 
hypothetical situation, but actual cases suggest that the courts 
might take into consideration the lack of an alternative for the 
students or the teacher to express their feelings about the sus- 
pension. As Mr. Justice Fortas wrote for the Supreme Court in 
Tinker v. Des Moines Independent School District (1969), "we do 
not confine the permissible exercise of First Amendment rights 
to a telephone booth. . . ." 

Another factor which appears to influence court decisions 
in this area is whether any disruption accompanied the class- 
room utterance In question. If there is no evidence of disrup- 
tion, it is more difficult for the school board to prove that the 
utterance had a materially adverse impact on the students. Lack 
of disruption also suggests that the students accepted the utter- 
ance in a mature manner. It must be added quickly here, how- 
ever, that merely because a disruption does occur may not be 
sufficient justification for the school board to dismiss a teacher 
for a classroom utterance. Again, Justice Fortas' opinion in 
Tinker is relevant: 

Any word spoken, in class, in the lunchroom, or on the campus 
that deviates from the v.sws of another person may start an argu- 
ment or cause a disturbance. Bu£ our Constitution says we must 
take this risk; and our history says that it is ihis sort of openness 
that IS the basis of our national strength and of the independence 
and vigor of Americans who grow up and live in this relatively 
permissive, often disputatious, society. 

Related to this is the question of whether a teacher may be 
dismissed because some students or parents object to words used 
by the teacher in the classroom. Courts do not appear to be overly 
impressed when this seems to be the main reason for the teach- 
er's dismissal. In these instances, the courts wil! probably look 
more to the age of students and to the relevance of the utter- 
ance rather than the reaction of students or parents. The^^cen- 
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tral principle here is that courts have traditionally been reluctant 
to sanction the suppression of speech merely because the speech 
displeases some citizens. 

Although this section has been devoted mainly to ''pure 
speech/' the principles discussed here apply also in large mea- 
sure to "symbolic speech" In the classroom, such as the wear- 
ing of armbands, buttons, and badges. At some point, however, 
speech can devolve into actions which may be beyond the reach 
of constitutional protection. That is, some classroom behavior 
by a teacher might be characterized as. speech, even symbolic 
speech, and has no educational value. In such a case, the teacher 
would have some difficulty " ' ''"^inf^ First Amendment as a 
defense to dismissal act' 

The paragraphs mainly on whether a 

school board has th f i >s a teacher for an ob- 

jectionable classroo ' us shift gears slightly and, 

assuming that a school ik..uu ii.j:, ihe legal authority to dismiss a 
teacher for a particular classroom utterance, discuss whether 
that authority should be exercised. It should be recognized by 
everyone involved in education; I believe, that students will grad- 
uate (or drop out) into a tremendously diverse society. In their 
adult lives, students will almost certainly be exposed to language 
and ideas more objectionable and more bizarre than anything 
that will be said in the classroom. The question then is whether 
officials are doing a service when they attempt to suppress 
classroom speech. Or would it be better to expose students to 
unconventional ideas in the controlled atmosphere of the class- 
room so that they will be more tolerant and more sophisticated 
when they confront these same ideas later. I don't profess to 
know the answers to these questions, but I believe it is fair to 
conclude that official acts to keep foul language and strange 
ideas from the ears of students are largely futile; they hear 
everything Imaginable from their peers. This is not to suggest 
that there are no instances where a teacher's dismissal is war- 
ranted because of a classroom utterance. It is only to question 
whether the dismissal actually accomplishes the objective. 

Freedom of Research 

Research is normally not considered a part of an elementary or 
secondary teacher's job. This may be changing as teaching be- 
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comes viewed as a life-long profession rather than a stepping- 
stone to marriage or to another career. School systems may rec- 
ognize that teaching skills may be improved if they do research 
and writing on the subjects they teach. This has long been one of 
the justifications for tax-supported research by professors in 
higher education. Many school systems now provide a partially or 
fully paid sabbatical year during which teachers are encouraged 
to study, do research, and write. Other systems are now allowing 
teachers access to school computers for their own research. These 
are encouraging developments, but they begin to raise questions 
about whether school systems can control the research done by 
its teachers. 

Although freedom of research has long been a cornerstone 
of academic freedom in higher education, surprisingly little legal 
authority exists to support the concept. Acrordingly, the best that 
can be done here is to list some -n fK(^ ' surrounding re- 

search which have arisen in higher ediKiUt* it elementary and 
secondary teachers wish to avoid theso t^r<)t>(ems, 1 suggest they 
attempt to negotiate provisions in then ontracis covering the 
following issues. 

First is the question of whether the school system can deter- 
mine the research objectives of the teacher. Second is# whether 
the teacher can publish the research without prior approval of the 
school system. Related to this is the question of who ''owns" the 
research data—the teacher or the schooL Finally is the issue of 
who should evaluate the quality of a teacher's research. If a 
teacher's salary or position is dependent on the quality of re- 
search, the- teacher may wish to urge that only people familiar 
with the discipline are competent to evaluate the research. Of 
course, if the research is done entirely on a teacher's private 
time, any control over the research will be dependent on the 
authority of a school system to control a teacher's private life. 
This topic will be discussed in greater detail in a later section. 

Freedom of Outside Utterance and Association 
1. Criticism of School Officials 

Until fairly recently, teaching in the public schools was con- 
sidered a privilege to which the government could attach any rea- 
sonable condition, including the sacrifice of constitutional rights. 
This doctrine no longer prevails, and the courts have recognized 
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that teachers have almost as much freedom of speech outside the 
classroom as any other citizen- Any discussion of this subject 
must begin with the landmark Supreme Court' case, Pickering v. 
Board of Education (1968). Marvin Pickering, a teacher in Will 
County, Illinois, wrote a letter to a local newspaper in which he 
criticized the superintendent and the school board for the way 
they handled an earlier bond issue, for the distribution of school 
funds between academics and athletics, and for attempts to sup- 
press teacher views during a bond issue election. After a full 
hearing, Pickering was fired. He appealed his dismissal all the 
way to the Supreme Court. 

In its decision the High Court recognized that teachers have 
freedom of speech: 

Teachers are, as a class, the members of a comnnunilY nnosl likely 
to have infornned and definite opinions as to how funds allotted to 
the operation of the schools should be spent. Accordingly, it is es- 
sential that thov be able to speak out freely on such questions 
without U taliatory dismissal. 

While tH' ' 'vas a strong endorsement of teachers' First 

Ame; ent \ le rest of the opinion was replete with 

langua^; ' been used to restrain teachers' freedom of 

outside uutju e. Hirst, the Court suggested that teachers might 
not be protected if their public speech interfered with harmonious 
working-relationships in the school. Because Pickering was not in 
a close working relationship with the board or the superintendent, 
his letter could not be said to be disharmonious to his working 
atmosphere. It might have been different if his letter criticized 
his principal or department head. Second, although some of 
Pickering's statements were demonstrably false, there was no 
proof that he "knowingly or recklessly" made false statements. 
If such proof had existed, the Court might have reached a dif- 
ferent result. Third, the false statements in Pickering's letter 
concerned matters of public record, that is, school expenditures 
for academics and athletics. The Court suggested it would have 
been harsher with Pickering if his false statements were about 
"matters so closely related to the day-to-day operations of the 
schools that any harmful impact on the public would be difficult 
to counter because of the teacher's presumed greater access to 
the real facts." Fourth, the Court emphasized that Pickering's 
letter involved "issues of public importance" about which Pick- 
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ering had "Informed and definite opinions." The case might have 
turned out differently if Pickering was merely purveying gossip 
about school board members in a public forum. Finally, in a 
footnote, the Court indicated that Pickering's letter might not have 
been constitutionally protected if the school system had "nar- 
rowly drawn grievance procedures" by which teachers could ''sub- 
mit complaints about the operation of the schools to their super- 
iors for action thereon prior to bringing the complaints before 
the public." Although Pickering survived each of these tests and 
won his case, other courts have seized on points discussed In 
the Pickering case to find that teachers could be dismissed for 
public utterances. On balance, however, Pickering was a signifi- 
cant victory for teachers, provided of course that they remerriber 
that the case gives them qualified rather than absolute freedom 
of outside utterance. 
2. Political Activity 

A number of cases have also reflected on the right of teachers 
to engage in political activity— either as a campaign worker or as 
a candid^fp. In 1947, the Supreme Court upheld the Hatch Act 
nDits certain political activity by tt joral employees in. 
^'c Workers v. Mitchell. Subsequr-tt decisions by the 
vdiic'fj v,aurt concerning freedom of speech and association, how- 
ever, caused some commentators and some courts to believe that 
the Mitchell decision was no longer good law. Accordingly, in 
the sixties and early seventies these courts struck down "little 
Hatch Acts," which restricted state and local employees. Includ- 
ing teachers, from serving In political campaigns or running for 
office. 

Many were surprised, therefore, when on June 25, 1973 the 
Supreme Court reaffirmed the much beleagured Mitchell decision 
of a quarter-century earlier and again upheld the Hatch Act 
against charges that it was vague and interfered with the First 
Amendment rights of federal employees. United States Civil 5er- 
vice Commission v. National Association of Letter Carriers. On 
the same day, with a 5-4 decision In Broadrick v l^^ahoma, the 
Court also rejected constitutional challenges to th e Hatch Act 
of the state of Oklahoma. However the impact e Broadrick 
case is wider thas^ OJdalwna, because as the Col ted. all fifty 
states have lam imoaeied on the federal Hatch / The persons 
challenging tke Jaw in this case agreed that resit- ons on em- 
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ployee's political aaivilies serve valid and important state inter- 
ests by "attracting greater numbers of qualified people by in- 
suring their job security, free from the vicissitudes of the elec- 
tive process, and by protecting them from political extortion." 
Notwithstanding these valid state interests, plaintiffs argued 
that the law was unconstitutionally vague and overly broad. Spe- 
cifically, they complained that one could not be sure what was 
legal and what was illegal under the law. Noting that "without 
question, a broad range of political activities and condua is 
proscribed by the (law)," the Supreme Court stated the lan- 
guage of the law's provisions was clear enough that an ''ordinary 
person exercising ordinary common sense can sufficiently under- 
stand and comply . . . without sacrifice to the public interest." 
The Court concluded that there was no question that (the law) 
is valid when it prohibits state employees from participating in a 
vyide variety of political activity ranging from soliciting contribu- 
tions for partisan candidates to riding in motorcades supporting 
any political party or any partisan candidate. 

Several comments are in order regarding the relevance of the 
Broadrick decision to political activities by teachers. First, it de- 
serves emphasis th it teachers are not restricted in their political 
activity unlr ihere is a Hatch Act-type law which applies to 
them. Some of the state laws mentioned and upheld by implica- 
tion in Broadrick may apply directly to teachers on the local level. 
Others may not. If the state law does not apply to teachers, then 
one must ascertain whether there is any local law on this point. If 
there is none, then teachers are free to engage in political activi- 
ties during their off-duty hours. In short, while Broadrick has the 
effect of upholding little Hatch Acts in all fifty states, it has no 
ims>fKl f)f* *eachers' political activity where such laws do not 
aejny tBiitihers. Second the law upheld in Broadrick restricts 
- V ^fijmihQW) political activity; it has no Impact on participation 

nansnaartissn elections. However, it seems clear that the ra- 
h .na:\e mi Broadrick relating to the vicissitudes of the elective 
^moi^xsess and political extortion would serve equally well to up- 
h»^A a I'CEEi ordinance prohibiting teacher participation in non- 
pt man f?tertions. Finally, the law at issue in Broadrick contains 
a ^ai«-^^iMH:ifically allowing an employee "to exercise his right 
35 V ixiiS^mmtnirivately m express his opinion and to cast his vote." 
TriiSfi^^TOT*^ orovered by such a law remain free to speak their 



minds about politics and frer to vote, but not to engage in active 
political advocacy. 

3. Loyalty Oaths and Related Programs 

Loyalty oaths have caused a raging controversy since their 
introduction decades ago. Opponents argue that oaths do not pro- 
mote patriotism among the indifferent and do not weed out those 
intent on sedition. Proponents ask why anyone should object to 
professing his loyalty and point out that falsifying an oath can 
serve as grounds for dismissing a disloyal teacher. The only veri- 
fiable fact which emerges from our experience with loyalty oaths, 
however, is that they have provoked a substantial volume of liti- 
gation. At least fifteen loyalty oath cases have reached the 
Supreme Court since 1952, and dozens of such cases have been 
decided by lower courts. 

It is only a slight oversimplification to state that loyalty oaths 
divide into two categories: negative oaths and positive oaths. Nega- 
tive oaths have typically contained language such as '1 am not 
a member of . . "I will not support the overthrow . . ."] or 
"I am not a subversive person. . . The Supreme Court has struck 
down a number of such oaths, most frequently on the ground 
that the language In such oaths Is unconstitutionally vague and 
overly broad. That Is, the language is not sufficiently clear to 
allow the signer to know if his or her behavior violates the oath. 
This has the "chilling effect" of discouraging constitutionally 
protected activity, such as normal political discourse, as well as 
unprotected behavior, such a^ treason. An additional ground for 
overturning some of these oaths was that they often had the ef- 
fect of punishing innocent party membership without any proof of 
specific unlawful activity. This defect was a violation of the free- 
dom of association, as embodied in the First Amendment. 

Positive or affirmative oaths, as they are often called, became 
more prevalent as the old negative oaths were struck down by 
the courts. A typical positive oath reads: solemnly swear that 

I will support the Constitution of the State of 

and of the United States of America and the laws of the State of 

_ and of the United States.'' Oaths like these have been 

vigorously challenged on the grounds that they are unconstitu- 
tionally vague, curtail freedom of speech, and deny procedural 
due process. Generally the courts have turned their backs on 



these challenges. One problem in challenging these oaths is that 
they are very similar to oaths prescribed in the Constitution for 
the President and other public officials. 

The Supreme Court badly obscured what was a rather clear 
distinction between positive oaths which were deemed constitu- 
tional and negative oaths which were not in Co/e v. Richardson 
(1972). In that case, the Court upheld a Massachusetts loyalty 
oath containing the clause: "... I will oppose the overthrow of 
the government of ;i^e United States of America or of the Com- 
monwealth by force, violence, or any illegal or unconstitutional 
method/' The Court inexplicably chose to classify this clause with 
the positive oaths which had been upheld in the past rather than 
with the clearly more similar negative oaths which had been 
struck down. Although the oath in this case applied to all Mas- 
sachusetts state and municipal employees, including teachers, in 
Massachusetts, the plaintiff in Co/e was not a teacher, and this 
may have had some impact on the result. 

It is beyond the scope of this fastback to compile a list of all 
loyalty oaths applying to teachersV Such a compilation would 
doubtless confirm that a substantial portion of America's teachers 
must swear their loyalty before setting foot inside a classroom. 
One can only wonder why legislators continue to insist on oaths 
for teachers. Oaths appear to serve no useful purpose. They 
are an irritant to school administrators, who must defend the 
oaths and hope that all the teachers will sign. Those eliminated 
from the teaching profession because of loyalty oaths are gener- 
ally not traitors but rather persons of honor who refuse to sign 
loyalty oaths for conscientious reasons'. I tend to agree with the 
late Justice Black: "I am convinced that loyalty to the United 
States can never be secured by the endless proliferation of 'loy- 
alty' oaths; loyalty must arise spontaneously from the hearts of 
the people who love their country and respect their government." 

States have employed a number of other measures to test the 
loyalty of teachers. Arkansas, for example, had a law requiring 
teachers in pubiic schools to file annually an affidavit listing 
every organizatlan to which they had belonged or regularly con- 
tributed duniac The preceding five years. In Shelton v. Tucker 
(1960) the Suprf^me Court acknowledged that a state had the right 
to look Into thn fitness and competency of its teachers, but held 
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that Arkansas had exceeded this right and had Infringed on the 
right of association implicit in the First Amendment. 

Other cases have Involved the refusal of teachers to testify 
about suspected subversive activity before legislative or admin- 
istrative committees. These cases suggest that involuntary dis- 
closure can be forced only when there Is a legitimate governmental 
purpose. Teachers, like other citizens, are free to invoke the Fifth 
Amendment If the requested information would be self-incrimi- 
nating. But courts have refused to recognize an "academic right 
of silence" based on freedom of speech. That is, teachers can 
refuse a valid government interrogation only if they have a 
legitimate fear of self-incrimination and not because they feel 
they have an inherent right as teachers to remain silent. More- 
over, the Fifth Amendment was designed to protect a person 
from criminal prosecution based on that person's involuntary 
testimony; it may not protea a teacher from dismissal for in- 
subordination as a result of refusal to answer questions. H ^ 
Board of £duca(/on (1958). 

Academic Due Process 

If a school system proposes either to dismiss a teacher during 
he course of the school year or to recommend nonrenewal of a 
eacher's contract, the teanher may possess some rights to notice 
md a hearing before the action takes effect. Before discussing 
hese rights, It should be -mentioned that whether or not a teacher 
;njoys the right to notice and hearing before termination, he or 
he still can challenge the termination In court on the grounds, for 
jxample, that the school board exceeded its authority, discrim- 
nated against the teacher on the grounds of race, sex, or religion, 
)r punished the teacher for constitutionally protected behavior, 
uch as free speech. These substantiwe rights are discussed 
hroughout this fastback. What will be specifically discussed In 
his section are the procedura/ rights a teacher may have before 
)r shortly after a terminatirrn or nonrenewal takes effect. 

If a teacher Is involved in termination or nonrenewal, several 
sources should be examine to determine if the teacher has pro- 
:edural rights. Perhaps tte first place to check is the teacher's 
rontract. Some contracts pi^scribe detailed procedures to be fol- 
owed before termination; or nonrenewal takes place. Frequently, 
)f course, contracts pro«^Be for a probationary period during 
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which the school system can decline to renew a teacher's con- 
tract without statjng the reasons or giving the teacher a hearing. 
After the probationary period, a teacher has achieved tenure and 
the contract may provide that nonrenewal can occur only for cer- 
tain specific reasons such as gross incompetence, insubordination, 
acts ot moral turpitude, and economic exigency. If the contract is 
this detailed, it will probably also provide for written notice of the 
reasons for nonrenewal of the tenured teacher and an opportun- 
ity for a hearing before the school board. Less frequently, con- 
tracts contain procedural safeguards for mid-year termination. 

If the contract provides insufficient procedural protectio^\ 
the teacher facing termination or nonrenewal, the next pi- 
look is to state law. Many sTnto-^ h • statutes regulating tern, 
and establishing pro. aures tiuf- M hciol syst^Nii-. must follow bu 
fore terminating or not renewing a teacher's contract. My reading 
of the cases in this area suggests that m^ny teacheis successfully 
challenge their discharge or nonrenewal because local school 
boards fail to follow the procedures required in state law. A 
common characteristic of these laws is the setting of a date- 
March 15, for example—by which a school system must notify 
a teacher if it intends not to renew a contract. If notice of non- 
renewal is not given by that date, the teacher can unilaterally 
renew the contract by giving the school board written notice of 
his or her intention to teach in the system during the forthcom- 
ing year. Similarly, if the school system offers the teacher a new 
contract for the coming year, then under these statutes the teacher 
usually has the responsibility to sign and return the contract by 
a certain date or the teaching job may be lost. I personally knew 
a tenured teacher who returned his signed contract two days late. 
The board refused to accept the contract. The teacher challenged 
the refusal but lost. It was held that in the absence of extenuating 
circumstances preventing the timely return of the signed con- 
tract, the tenured teacher had no rights to the position and 
furthermore had no rights to a written statement of reasons for 
the board's action or an opportunity for a hearing. The message 
is simple: If a statute exists to protect teachers' rights with re- 
spect to contract renewal, teachers must follow its terms as scrup- 
ulously as school boards. 

In the absence of a contractual or statutory right to procedural 
safeguards before termination or nonrenewal, what protection 
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does the U.S. Constitution afford a teacher? Two cases decided 
by the Supreme Court on June 29, 1972— Board of Regents v. Roth 
and Perry v. S/ndermann>--provide some assistance in answering 
this question. Roth was a nontenured teacher at a state college. 
When his one-\car contraa was not renewed he was given no 
reason nor was he given an opportunity for a ^ Mig, The Su- 
preme Cou^' ' insot... as Roth had no > continued 
^"^P'°> i- he was not entitle* edural 
^a^eguar j >rorn-wal The Court rejet uo s argu- 
^^"^ j.^^^J'' damages a teacr -r's reputation 
so badly that undei tht ..onsutution he deserves a hearing to 
clear his name. If the college had accused Roth of dishonesty or 
immorality then he might have been entitled to a hearing. But the 
college merely declined to renew his one-year contract Under 
the circumstances, the Court held that Roth had no right to a 
hearing. 

The facts in Perry v. 5/ndermann were slightly different. Sin- 
dermann had taught in the public higher education system of 
Texas for 10 years. After some controversial activity as presi- 
dent of the Texas Junior College Teachers Association, Sinder- 
mann's contract was not renewed and he was given no hearing. 
Although Sindermann had neither contraaual nor statutory tenure! 
the Supreme Court remanded the case to the district court to give 
him the opportunity to prove that the college had established a 
"de facto tenure program" through rules and guidelines and to 
prove that he qualified for tenure under this program. The Su- 
preme Court held that such proof would obligate college of- 
ficials to grant a hearing at Sindermann's request, where he 
could be informed of the grounds for his nonretention and 
challenge their sufficiency. Taking the cases of Roth and Sinder- 
mann together, it is clear that a teacher with no claim to con- 
tinued employment and no proof of any tenure status Is not en- 
titled to a hearing, except possibly If the board announces that 
nonretention is due to the teacher's immorality or dishonesty? It 
IS not necessary that the teacher possess contractual or statu- 
tory tenure. "De facto tenure" based on guidelines may be suf- 
ficient to establish entitlement to a hearing, though a school 
board cannot create tenure through guidelines if state law pro- 
libits teacher tenure. 

Interesting policy Issues are raised by the question of whether 
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a probationary teacher should be given a hearing before nonre- 
newal of the contract. One is tempted to say, "Of course, it's 
the only decent thing to do," Deeper reflection, however, sug- 
gests that if school boards had to conduct hearings for every 
probationary teacher they wanted to let go, boards would be 
very reluctant to deny contract renewal to any teacher, even the 
most incompetent. As long as school boards are prohibited from 
discriminating on the basis of race, religion, and sex and cannot 
deny contract renewal solely because a teacher was exercising, 
a constitutional right, such as freedom of speech, and as long 
as the board does not publicly accuse the teacher of immoral- 
ity or dishonesty, then it is perhaps a good thing that school board 
members do not have to defend themselves in an adversarial 
context every time they wish to deny a new contract to a proba- 
tionary teacher. Not everyone with a college education should be 
a teacher. A policy of hearings for probationary teachers would 
in my judgment perpetuate incompetence and inevitably diminish 
the quality of education. 

The dischsrge of a teacher during a school year raises slightly 
different prr;tblems. Naturally, a school board cannot indiscrim- 
inately dismiss a teacher at mid-year if the teacher holds a con- 
tract. Unless the teacher does something to breach the contract, 
the board will be obligated to pay the teacher for the remainder 
of the year's salary and possibly pay other damages. In most 
cases of mid-year discharge, of course, the board asserts that 
thr teacher broke the contract through certain behavior and that 
the board is therefore no longer bound by the contract to pay 
the teacher. Many of these situations end in cash settlements to 
avoid embarrassment and expense to all involved. When the 
matter cannot be amicably settled, the teacher may demand a 
hearing to contest the discharge. This raises the question of whe- 
ther the teacher is entitled to such a hearing. 

The quick answer to this question Is "yes," regardless of 
whether the teacher has tenure. The rationale is that under the 
Roth decision even a nontenured teacher has a "property inter- 
est" to teach and be paid for the balance of the contract term. 
Because of this "property interest," the teacher is entitled to a 
hearing before mid-year discharge. An exception to this rule 
exists when the teacher's alleged behavior creates an emergency 
(by endangering others or substantially disrupting the education 
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process) in which case the teacher can be suspended pending a 
hearing. If the allegations involve moral turpitude, gross insubor- 
dination, or similar charges and are ultimately found to be true, 
courts generally do not require that the teacher be paid for the 
period from the beginning of the suspension to the hearing, 
though some commentators recommend paying the teacher dur- 
ing this period to avoid the possibility of paying higher damages 
later. 

To sum up this section, academic due process describes 
certain procedural rights to which a teacher may be entitled 
before a contract is not renewed or is terminated in mid-year. 
These rights may be found in the contract, state statute, or the 
U.S. Constitution. Generally speaking, only teachers with tenure 
are entitled to notice and a hearing before nonrenewal of their 
contract. Nontenured teachers may be entitled to d hearing before 
nonrenewal if the school board accuses the teacher of dishonesty 
or immorality. Both tenured and nontenured teachers are en- 
titled to a hearing before mid-year termination, except if the 
teacher's behavior causes an emergency, in which case the 
teacher can be suspended pending a prompt hearing. Whether or 
not teachers are entitled to these procedural rights, they remain 
free to challenge the discharge or nonrenewal in court on the 
ground that substantive legal rights were violated. 
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TEACHERS' PRIVATE LIVES 



From time to time, on a slow day, the news media will carry 
an intriguing story about a nnale teacher who posed nude in a wo- 
man's magazine or a female teacher living with a man without 
benefit of wedlock. This is perhaps proof that the days are surely 
gone when teacher contracts contained provisions requiring the 
teacher to attend church and prohibiting the smoking of cigar- 
ettes or the drinking of alcoholic beverages. But one should not as- 
sume from recent events that school boards are now powerless 
to act against teachers on the basts of behavior off the school 
grounds. Unfortunately, not all the provocative incidents reported 
by the media find their way into case reports and we are left to 
wonder about their outcome. But enough cases involving the pri- 
vate lives of teachers are being decided by the courts to allow 
us to sketch out some general principles in this area. 

(Jnconvent/ona/ Sexual Behavior 

As sexual mores in our society change it is inevitable 
that this will be reflected in the lives of teachers. Recent years 
have witnessed a dramatic increase in the number of cases in 
which school boards have attempted to discharge teachers who 
have been "caught" engaging in sexual behavior not generally 
accepted by society. For exannple, the California Supreme 
Court upheld the decertification of a teacher who, with her hus- 
band, was a member of a "swingers" group and was seen engag- 
ing in oral copulation with three men in one evening. The state's 
action was. justifiable, in the words of the court, because the 



25 

26 



woman's "flagrant display indicated a serious defect of moral 
charaaer, normal prudence, and good common sense." A sim- 
ilar fate met a California junior college teacher found by police 
with a partially clad student in his car. Likewise, a New Jersey 
state court upheld the discharge of a teacher whose sex was 
surgically changed from male to female. (This teacher later filed 
a case In federal distria court alleging the discharge was based 
on Illegal sex discrimination. The court rejected this claim by 
finding that the discharge was due to the sex change operation 
rather than to the teacher's status as a member of one sex.) In 
these cases, as well as in most of the well reasoned decisions 
on this topic, the courts asked whether there was evidence on the 
record to support the contention that the individual was unfit for 
teaching, in the absence of such proof, many courts may be un- 
willing to accept that unconventional private sexual behavior 
means ipso facto that the person is unsuitable as a teacher. 

The many cases involving homosexuality serve to elaborate 
this point. In a 1967 California case, the court "found that evi- 
dence that a male teacher had engaged In homosexual aas on a 
public beach was sufficient to warrant revocation of his state 
teaching certificate. A similar result was reached in a 1972 
California case where a male teacher's certification was revoked 
for masturbating and touching the private parts of another male in 
a public restroom. The California courts have also upheld the 
discharge of a male teacher who was apprehended while engag- 
ing in oral copulation with another ma!e in a doorless stall of a 
department store restroom. Many of the cases upholding the de- 
certification or dismissal of homosexual teachers have involved 
open aas of sexual condua. In such cases, the courts' agreement 
that the teacher is unfit for the classroom appears to stem as 
much fron-^ the brazenness of the acts as from their homosexual 
nature. 

More difficult issues arise, of course, where there is no evi- 
dence of overt sexual conduct but where a school board wishes to 
take adverse aaion against a teacher merely for expressing a 
homosexual preference. U.S. Courts of Appeals have ruled on 
three such cases but have not given us a clear statement of law 
on whether a school board can flatly refuse to hire or retain 
homosexual teachers. In one case the University of Minnesota re- 
fused to hire an otherwise qualified man as a librarian because 
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of media publicity about the man's homosexual activities, includ- 
ing his application to marr/ a male law student. The distria court 
found there was no basis for refusing to hire the applicant, 
particularly since he would not be in contact with children. This 
was reversed by the Eighth Circuit Court of Appeals, which held 
that the Board of Regents possessed both the discretion and the 
evidence to conclude that employing this individual was not in the 
best interest of the university. The Supreme Court refused to 
review the court of appeals decision. McConnell v. Anderson 
(1972). 

In another case, the prestigious Montgomery County (Mary- 
land) school system, after finding out that a male teacher was a 
homosexual, first transferred him to a nonteaching position and 
then refused to renew his contract. The school board alleged 
that in his application for a .teaching position, the teacher had 
withheld information that he had been active in a homosexual 
organization in college. The board asserted that if it had known 
this it would not have hired the teacher in the first place and 
would not now be in the position of having to defend his transfer 
and npnretention. The teacher asked the courts to declare illegal 
the board's policy against the employment of homosexuals. But 
the Fourth Circuit Court of Appeals sidestepped this difficult 
issue by holding that because the teacher had practiced deception 
to avoid the issue earlier (I.e., when he applied) he could not 
now contest the board's policy. As a part of the decision, the 
Fourth Circuit ruled that extensive media coverage of the case, 
much of it apparently prompted by the teacher, was not a strong 
enough reason standing alone to uphold the action of the school 
board. Thus, although advocacy of homosexuality may be pro- 
tected by the First Amendment, the board had a sufficient in- 
dependent ground— lack of full disclosure on the application— to 
take adverse action against this teacher. The Supreme Court 
also declined to review this case. yAcan^ora v. Board of Education 
of Montgomery County (1974). 

A homosexual teacher was partly successful in challenging 
her dismissal where the school board had acted under a state 
statute allowing teacher discharge for immorality. The federal dis- 
trict court declared the statute to be unconstitutionally vague and 
ordered the school board to pay the teacher for the balance 
of the school year in which she was fired, half of the following 
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year, and $750 for attorney fees. The teacher appealed, arguing 
that she should have been reinstated to her teaching position, 
but the Ninth Circuit Court of Appeals held that the district 
court had not abused its powers by refusing to reinstate her. The 
Supreme Court declined to review the case. Burton v. Cascade 
School District Union High School (1975). 

In conclusion, it is not yet clear whether school boards can 
legally maintain a policy of refusing to hire or retain homo- 
sexuals or others with unconventional, private sexual preferences, 
in the absence of evidence that homosexuals are all unfit for 
classroom duty, it (s entirely possible that a court may rule such 
a blanket policy to be arbitrary and unreasonable. The teacher 
who challenges such a policy, however, had better be faultless. 
Any evidence that the teacher has engaged in public sexual acts 
or withheld information from the school board would probably be 
fatal to such a challenge. On the separate question of whether a 
school board can discharge a teacher who publicly engages in 
unconventional sexual behavior or who openly advocates such be- 
havior to students, the cases seem generally to hold that school 
boards are justified in concluding that such a person is unfit for 
teaching. 

Marriage and Parenthood 

"We are dealing here with legislation which involves one of 
the basic civil rights of man. Marriage and procreation are fun- 
damental to the very existence and survival of the race." So said 
the Supreme Court in 1942 when It struck down an Oklahoma 
statute providing for the sterilization of certain habitual criminals. 
This demonstrates that the Supreme Court has given some recog- 
nition to the right to marry and bear children. This Is the principal 
reason that cases raising the issues of wedlock and parenthood by 
teachers are treated separately from the issues in the preceding 
section. In short, the Supreme Court has accorded some constitu- 
tional protection to heterosexual marriages and procreation, but 
has not yet placed any constitutional imprimatur on homosex- 
ual liaisons. But it must be quickly added that, like the freedom 
of speech, freedom to marry and bear children is not absolute; it 
can be curtailed by the state to achieve legitimate objealves. A 
few recent cases shed some light on the authority of school 
boards to condition a teacher's job on matrimonial or parental 
status. 



In a Minnesota case, a high school principal married a 
physical education teacher at the same school. Upon being in- 
formed of the couple's intention to wed, the school board adopted 
a policy prohibiting administrator-teacher marriages and prohib- 
iting a husband and wife from teaching in the same building. 
After the marriage the board announced that the principal's 
contraa would not be renewed. He took the matter to court 
alleging that the board's action was unconstitutional because 
it infringed upon his right to marry. The Eighth Circuit Court of 
Appeals conceded that the freedom of marriage was given some 
constitutional proteaion, but that "the policy in question here 
does not deny to people the right to marry; it only prohibits 
the employment of married couples in employment in adminis- 
trator-teacher situations." Several points about the Eighth Cir- 
cuit's opinion deserve comment. The court emphasized the po- 
tential problems of evaluation, work assignments, and discipline 
which might arise if a married couple were in an administrator- 
teacher relationship. But the court declined, on the ground that 
the tacts in tht case did not raise the issue, to decide whether 
the board could constitutionally prohibit a married couple from 
teaching at the same school. The court also stressed that because of 
the small size of the school district involved, neither the admin- 
istrator nor his bride could be transferred to another school to 
avoid the potential conflict of interest. The court made clear 
that had the administrator showed some ''reasonable alternative" 
which would have avoided the opportunity for conflict of interest 
but allowed him to remain in the system it might have decided 
the case differently. Thus, the Eighth Circuit's decision is nar- 
rowly drawn to cover only administrator-teacher marriages 
where no alternative to discharge is available. The Supreme Court 
refused to review the Eighth Circuit's decision. Kecheisen v. In- 
dependent School Dfstnct No. 612 (1975). 

In another recent case, a Mississippi school district adopted an 
unwritten policy against hiring teachers with illegitimate children. 
As a result of this policy, one female teacher aide was discharged 
and another was summarily denied employment. They challenged 
the policy and the school board defended itself by asserting 
that "unwed parenthood is prima facie proof of immorality . . . 
and employment of an unwed parent in a scholastic environment 
materially contributes to the problem of schoolgirl pregnancies." 
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The Fifth Circuit Court of Appeals held that insofar as this policy 
could be applied only against females and was not rationally 
related to any legitimate objective of the school board it violated 
the Equal Proteaion C!aus« of the Fourteenth Amendment, Fur- 
thermore, because the school administration irrebuttably related 
unwed parenthood to immorality the policy also violated the Due 
Process Clause, The school board appealed to the -^upreme Court 
which first agreed to review the lower court decision then 
changed its mind, thereby preserving the Fifth Circuit decision. 
Drew Municipal Separate School District v. Andrews {^^7^ 

In another Missi«.<iipDi cr . three if chers were i^t* ^e- 
mployment fo: ^ i i unwritter school boar j .u,? re- 
uiring all teach: iK) c^TTri?. their children in the pub-^c schools 
' the district. The eiacte n this case had enrollec -eir chil- 
::"ren in an all-white priviH academy. The federal d ■ ct court 
oheld the school board 'uie both because it was co'^ ^^ent with 
court order requiring tht board to take affirmative to end 

acial discrimination in the district and because stt ^-rs being 
:aught by teachers sending their children to ali-whi* academies 
would feel ''negative social reinforcement/' The -ifr' Circuit 
Court of Appeals affirmed the district court decisi<:n n a 2-1 
vote, but the two judges voting to affirm could not i ee on a 
rationale. The Supreme Court has agreed to review tr ase, but 
has put off consideration of it until the 1976-77 term o e Court- 
Cook V, Hudson. 

The three cases cited above do not comprehensively cover the 
waterfront of issues surrounding teachers' rights to rr.arry and 
raise children, but they do provide a sample of the scope and 
complexity of some of the problems presently before the courts- 
These cases are useful also in highlighting the central principle in 
many of the cases involving marriage and childbearing by teach- 
ers: Although marriage and parenthood have been given a modi- 
cum of legal protection in recent years, a school board can still 
impinge on these rights as long as the board has a legitimate ob- 
jective and does not administer the policy in an unconstitutional 
manner. The related issue of maternity leave will be discussed 
later in the chapter on issues of employment. 

Dress and Grooming 

The courts in recent years have been called upon to decide the 




mmw i Dewildering :^rray of school board rules prohibiting 
■■'-rt-ir ';;>cles of teache dress and grooming. Although dress 
hv*:are frequem:;' lumped together for discussion pur- 
; " > a subtle distnrKCtion between the two topics. Simply 

f nction is that though teachers can change their 

<ii>;:^ely when rnn^'' get home after school grooming 
rr'*-' bf*> as easily ah^red when teache -tt their pri- 
* * -^Tlingly, grooming rules have a jre significant 
acher's private life than rules atteaing teacher 
: : ~aion is sometimes, but not always significant in 
; t : u?^:"n . these cases, 

re j\ grooming, courts have generally struck down 
: . choe r Dard rules against teachers with beards, mus- 
iai'v- an^:: - burns. In a leading case, Finot v, Pasadena City 
Sc aP. 'on (1967), decided by the California Supreme 

Omt iooI government teacher with seven years exper- 

^m, arrives for the first day of school in the fall 
wirr - ^- r-t rimmed oeard grown during the summer. The 
tei€~ his principal's request to shave the beard and 

w an - to home instruction. The California Supreme 
C rr this action violated the teacher's constitutional 

rh ...zTX noted that beards have been symbolic of 

aii h vvjydom and sometimes of rebellion. This suggested 

to th- at a beard may be considered an element of sym- 

bcslic - and accordingly must be given at least peripheral 
ccrnv ;7X)tection, The court found that though the rule 

aga " r Ttsds ^ay be somewhat related to educational objec- 
tive r-^ irden on Finot's freedom of symbolic speech was 
grec-"f- the benefits to the public. And if the school board 
war e io prevent students from wearing beards. It could accom- 
plish this goal with less drastic alternatives than requiring Finot 
to shave. 

The Finot case was relied upon by a federal court In Florida 
when faced with a black teacher's refusal to shave his goatee as 
ordered by his principal. Several factors caused the court to rule 
for the teacher. As in Finot, the teacher's goatee was symbolic 
speech, enhanced by the teacher's belief that his goatee was an 
expression of racial pride. The court also noted that there were 
no school board rules on beards or goatees; principals were given 
unbridled authority to enforce their personal whims with respect 
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to teachers' grooming habits. The court also concluded that : - 
orde' requiring the only hi ck teacher in the school system ' 
shave- his goatee exhibited an intolerance of racial diversity. Jr*- 
cause this person was conceded to be an excellent Frencl" tea^ 
and there was no evidence that the goatee adversely affe 
the quality of his instruction, the school board could not refun^f i 
renew the teacher's contract solely because he refused to ima\T 
off his goatee. Braxron v. Board of Public Instruction (1969). 

As suggested amove, courts sometimes treat rules of dr^r j d 
ferent from rules cr grooming because clothing can be mow- eas 
changed than a grooming style when a teacher leaves the i<:hc: 
yard. This may have played a part in a well-known decision - 
the Louisiana Court of Appeals, Blanchet v. Verm/7//on -V-- 
School Board (1969). Blanchet, a father of seven, had an ex- 
plary teaching record in the system for eighteen years whe- 'v 
school board adopted a rule requiring alt male teachers to 
neckties. When he refused to obey, Blanchet was susperv,^ 
pending his compliance with the rule. Blanchet filed suit a^=^^ - 
ing that the necktie rule was unrelated to any legitimate e£L:.. \.- 
tional objective and that it violated his constitutional ngrr :/ 
dress as he pleased. He provecJ that few other school boarcs ir 
Louisiana required teachers to wear neckties, largely becnase 
neckties are extremely uncomfortable in the spring and sunrrme" 
months. The school board supported the rule by showing that pro- 
fessional men in positions of authority are generally expected t;:^ 
wear neckties. Because there was evidence on both sides of th . 
dispute, the court felt it was compelled to defer to the judgment 
of the members of the school board who were elected by their 
community to administer the schools. And even if clothing can 
be viewed as symbolic expression, as suggested by Blanchet, 
the necktie rule does not unreasonably restrict such expression. 
Accordingly, the court ruled that the necktie requirement was 
valid and that Blanchet could be reinstated to his position if he 
pledged to comply with the requirement. 

In a case decided by the New York Commissioner of Educa- 
tion, a female physical education teacher was told she could not 
wear a two-piece bikini-type bathing suit while giving swimming 
lessons to junior high school boys. The school system had no pub- 
lished guidelines on this but attempted to enforce an ad hoc rule 
against this teacher on the ground that her attire (or lack of 



.KtTtre) was a ''dkaracnnii md disr jms nfluence/' The zorn- 
-nissioner ruled foir th cher be re said the schooi syS' 

lem had failed to pre^^ ny evid -m' '- it the wearing ot this 
bathing suit causec ans otion tc - eo .cational process. 

Dress and groofmlnt. , -s do n^ic rj^w^.ys fit into a neat an- 
atjytical pattern. But if ;cher w^nhe^:- :o press a case of this 
mature, I would suigges r lollowinu app roach. First, determine 
whether the school bc.^ra r adminrsHratiOT has any written rule 
pertaining to the partjrula style at ssue. If there is no pub- 
IHshed rule or well-known unwritten rrule. then the school board 
will probably h,ave the bu-den of showin that the particular mode 
c;^ dress or groxoming it se^K . to alter has an adverse impaa on rhe 
eacher's cla^^room pen ::~iance or runs counter to scvme valid 
ducational objeaive. A : rh ooi board rule on point will probably 
D« upheld by the court ir rh e rule is a.Tgu^:^ly within the scope of 
the board's authority ana; is based on sone evidence of its gen- 
eral validity, except if tT^e rule infringe:- some constitutionally 
proteaed activity. In thai: case, the court may require evidence 
that the harm to the riglnts of the teache- caused by the rule is 
less , than the bener^it to tine public, and trhat the rule's purpose 
cannot be-accompiished iby reasonable alternatives that are \ess 
burdensome to the rights of the teacher. The difficult part in 
such a case is convincing a court that the clothing or grooming 
style in dispute is "symbolic expression," Beards and goatees ap- 
parently fall into this category, and one could argue that an Afro 
hairstyle and a dashiki are symbols of racial pride. Other ex- 
amples could be conjured up, but the poiTit is simply that not all 
grooming and dress styles will be considered "symbolic expres- 
sion," Accordingly, before staking a job in defense of a particular 
mode Gt dress or grooming style, a teacher might wish to work 
through principles mentioned' in this paragraph. This is not to 
say that aii courts will approach these cases in precisely this 
manner. A nfumber of other factors may enter a court's resolu- 
tion of any particular case. But, generally speaking, if teachers 
follow the analysis I have suggested here they will find legal 
precedent to support their position. 

Religion 

A respected gentleman who had served on a school board in 
the Midwest for several decades once told me that when review- 

33 

34 



ing 1 teacher applications the b ; would automatically set aside 
any ..pplication from a Roman :holic. It was not official policy 
Jnd was not even articulated *n sifting through applications. 
But it was understood by all boc members. 

This type of discriminatiof lOt just against Catholic ^ but 
.xgainst other religious groups well, may still be praaiesd by 
-chDol boards. Discrimination - the basis of religion in employ- 
mem practices is illegal under ie Vil of the Civil Rights Aa of 
1964. which became applicable lo agencies of state and local 
gE^vArnmenl in 1972. But even rhe absence of Title VII, it is 
air^able that refusal to hire arsons of particular faiths as 
ifiarners would constitute an e ablishment of religion and re- 
T^rrtion on the free exercise oi religion in violation of the First 
nrrendment to the U.S. Const; ution. A slightly different prob- 
arises when a school board desires to employ a nun or other 
^Jis^rous personnel to teach in the public schools. Does this con- 
timte an "establishment of religion*'? The courts have gener- 
illy held it is permissible to hire these people to teach in the 
Dubiic schools, but several states prohibit the wearing of religious 
apparel while in the public classroom. 

Having established that a school board cannot condition em- 
ployment on private religious beliefs, the question arises whe- 
ther a teacher can object to certaim practices in the school on 
the ground that tbese praaices conflict with the teacher's religious 
beliefs. The case of Epperson v. Arkansas (1968), where the Su- 
preme Court struck down a state statute prohibiting the teach- 
ing of evolution, is an example of a teacher successfully chal- 
lenging an educational practice on the ground that it constituted 
an establishment of religion. Although the case did not directly 
involve teachers. West Virginia State Board of Education v. 6ar- 
nette (1943)) might serve as legal authority for a teacher who ob- 
jects, on religious grounds, to participation in the flag salute and 
pledge of allegiance. In the fiarnetfe case, students of the ^ehovah 
Wfitness church protested the^rr involvement in a daily flag salute 
ceremony in the schools. The Supreme Court held that these stu- 
dents couid not be forced to participate in the flag salute. 
The same rationale would probably also apply to a teacher 
winere religj^ous faith precluded patriotic exercises. 

3 5 
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ISSUES EMPLOYMENT 

F 

Lvery issue discusser in - s fastback couid, of course, be 
loosely classified as a issut^ )f employment. bei:ause they all 
relate no the teacher a^ \ emptoyee of a school board. There are 
two factors, however, wnich rotjghly distinguish the topics in this 
section. First, they tend to be ^^bread and butter" issdies related to 
working conditions and fringe benefits. Second, the toqarcs in this 
section are not as fraught wi^iirh questions of civil Itiaerties and 
constitutional rights as are the preceding topics. Although there 
are a myriad issues that could be discussed in this section, I have 
'.elected five which seem to be the subjea of most public interest 
at this time. 

Collective Bargaining an^ / Strikes 

Employees of federar state, and local governrmetit agencies are 
specifically exempt from the National Labor Rdiatsons Act. Con- 
sequently, collective iiargainrng for teachers is almost eatdu- 
sively a matter goveirod by state statute. Needless to say. the 
fifty sovereign states liave chosen to deal with tfee matter imarany 
different ways. AbouE twenty states have no laws providifTg: for 
collective bargaining-by teachers, in such states, it has gerraally 
been hedd that scho<^:^:rK>ards may meet with teacher represamta- 
tives to . discuss wcH^g conditions unless this is specifally 
prohibited by law, it has also been held that In such st^s 
there Is nmUmg to Dmpei school boards to meet and discEt^ 
^odting OTditiors jth teachers. Thus, while tochers may ee 
free-to organize in r w states, school boards do not have to 
ne^iate with teacher « -sentaiEves if they do noar wish to do so, 
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About thirty states have passed laws pertaining to negotia- 
tions by teachers. More than half of these slates have compre- 
hensive statutes which establish terms under which teachers can 
organize and require school boards to enter good faith negotia- 
tions Other states have simpler laws which require the school 
board only to "meet and confer" with teacher representatives. 

Most states which provide for teacher bargaining also deter- 
mine by law the matters which can be bargained between teacher 
representatives and school boards. The scope of bargaining in 
these states varies so greatly that generalization is almost Impos- 
sible, Some states limit bart^aining to "wages, '^ours, and other 
terms and conditions of -rnplovment/' whicn is taken from the 
National Labor Relations Act. Other states expand on this deri- 
nition by allowing bargaining on educational policy or on any 
mutually agreed upon matter. The trend seems to be away from 
general guidelines covering the scope of bargaining to more spe- 
cific delineations of the terns which are fair game at the bar- 
gaining table. Nevada, f - example, passed a i ; a in 1975 which 
jjsis sixteen specific toma. that school boarc. i^re required to 
negotiate with teachers. 

Because of the diver^itv of state collective bargaining laws, 
there has been increasmg support for a feder;;. law governing: 
labor relations with empioyees of state and local governmenii. 
Supporters of such a feoeral law point out tnat the present 
patchwork of laws spawns strikes and other inefficiencies, 
because state and local workers may base their cTrgani2ational ex- 
pectations on what allowed in a neighbor-n- state. Furthe 
because many strike nucn labor: hD.nh has been: fc - 

mented by the refusal n,.: mc agencies in so " rates to recog- 
nize bargaining units im theu employees, this si-jation couid be 
corrected by a nationiii law establishing unirorr-^ ^.tandare^ im 
the recognition of public employee unic>ns- Oro .-nents of s^cb a 
federal law assert it wrU iamper loca. divert.? md place in- 
creasing control of the >o:r^ a^rd otter pufojii agencies ir Tie 
hands of The federal gove' ->-'r Sevetia;^ hili- e alreadv nee^ 
introduced in congress lo -i^nd^. nize -aabli v emtjloyee reiatiofns 
With powerful teacher iir jps s.^pporTng ..jch legislation, it 
closer to realny than imagir J several virars aK:o. 

Even though teachers n^ay hsve me n^ir^t to organi-e am:: 
bargain with the school and. ir is ■rertled :avv that the bw- 
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retains the full authority to make the final decision on any topic 
raised at the bargaining session. What can the teachers do if they 
are dissatisfied with the board's final offer? One approach would 
be to work for the defeat of those board members at the next 
eleaion, A much more controversial approach is to go out on 
strike. Strikes by teachers are illegal in most states. When teach- 
ers illegally strike, a variety of legal measures can be taken 
against them. Teachers can be individually fined or jailed, and 
the teachers' organization can be fined. Most important perhaps 
is that in some states teachers can lose their jobs for participat- 
ing in an illegal strike. Several cases were recently before the 
Supreme Court regarding the power of school boards to summar- 
ily discharge teachers for engaging in illegal strikes. The teachers 
asserted that due process requires that they receive a hearing be- 
fore discharge, but two lower courts held that subsequent hear- 
ings are constitutionally sufficient. The Supreme Court declined to 
review these decisions. Lak^ Michigan Co//ege federaf/on of 
T^ach^rs v. Lak^ Michigan Community College (1976) and Crest- 
wood Education Association v. Cresfwood Board of EducsUon 
(1976). 

In a related case, Horfonv/7/e Joint School Distria No. 7 v. 
Horfonv/7/e Education Association (1976), an interesting issue was 
raised. After prolonged bargaining, some teachers struck the Hor- 
tonville (Wisconsin) schools. Teacher strikes are illegal in W-5- 
consin. The school board responded by firing the striking teach- 
ers and hiring replacements. The teachers went to court and 
asserted that they had been denied due process because the 
school board members were not impartial in the dispute which 
led to the strike and therefore could not be impartial in deter- 
mining if discharge was a reasonable penalty for striking. The 
Wisconsin Supreme Court agreed with the teachers, and the 
school board appealed to the U.S. Supreme Court. 

The Supreme Court reversed the Wisconsin court. It held that 
in the absence of any evidence that the members of the school 
board had a financial or personal interest in the decision of 
whether to discharge striking teachers or had personal animos- 
ity toward the teachers, federal due process does not require the 
disqualification of local school boards solely because they have 
"mere familiarity" with the facts of the situation. The Court 
noted that under Wisconsin law the school board is given sole 
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authority to hire and discharge teachers. Due process does not 
displace this authority unless the school board has demonstrably 
lost the remnants of objectivity. 
Nondiscrimination and Affirmative Action 

As mentioned above in the context of a teacher's private re- 
ligious beliefs, Title VH of the Civil Rights Act of 1964 became 
applicable to local school boards in 1972. Title VII prohibits 
discrimination in employment practices on the basis of race, color, 
religion, national origin, or sex. The Vocational Rehabilitation 
Act of 1973 prohibits discrimination by any agency receiving fed- 
eral financial assistance against any otherwise qualified person 
solely because of a handicap. A comprehensive discussion of the 
impact of these laws would fill several volumes. Suffice it to say 
that the nondiscrimination laws not only forbid a school board 
from refusing to hire a person because of the factors listed in the 
laws, but also protect a person from receiving disparate treat- 
ment in compensation, fringe benefits, teaching assignments, 
promotion, or any other practice or policy if that treatment is 
predicated on one of the forbidden criteria. 

Title Vll is administered by the U.S. Equal Employment Op- 
portunity Commission (EEOC). A person who believes that a 
Title VII violation has occurred can file a complaint with the 
EEOC. The EEOC will investigate the complaint, and if the in- 
vestigation supports the allegations, the complainant will be 
issued a ''right to sue" letter. The complainant can then file suit 
in federal district court. Unfortunately, this can often be a very 
time-consuming-matter. One case, for example, where the person 
filed a Title Vll complaint with the EEOC in June, 1972, is not 
expected to go to trial until 1978. Backlogs both in the EEOC and 
in the courts have contributed to some of the delays. The EEOC, 
however, often settles cases through conciliation talks with the 
parties. The Vocational Rehabilitation Act is administered by 
HEW. If a person believes discrimination on the basis of a 
handicap is being practiced by a school system, a complaint 
should be filed with HEW. The complaint will be investigated 
and if it is supported by facts, HEW will attempt to resolve the 
complaint through informal means or initiate administrative pro- 
ceedings to cut off federal aid to the school system. 

Many states also have laws prohibiting various forms of dis- 
crimination. If a particular complaint appears to fall under both 
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federal and slate lav/, the EEOC has a policy of referring the 
complaint to the state antidiscrimination agency for a certain 
length of time. If the state agency has net acted within that time, 
the EEOC can take jurisdiction over the complaint. 

Much confusion about affirmative action has been evident in 
the media lately. To my knowledge, there is no federal law which 
establishes mandatory goals and timetables applicable to public 
elementary and secondary schools or which in the absence of a 
finding of prior discrimination requires schools to develop affir- 
mative action plans, though some states may require these 
things. Affirmative action in higher education is required under 
Executive Order 11246 signed by President Johnson in 1965. This 
order requires all firms or institutions holding contracts with the 
federal government totalii^g more than $50,000 and involving 
more than fifty workers to develop an affirmative action plan re- 
garding women and minorities. This requirement applies to many 
large universities because of the government research and de- 
velopment contracts held by these institutions. But almost all the 
federal financial assistance received by public elementary and 
secondary school systems is in the form of grants under categori- 
cal programs. Since Executive Order 11246 does not apply to 
grants, elementary and secondary schools are under no federal 
affirmative action requirements. Several federal laws applicable 
to schools, however, do allow HEW to require affirmative action 
plans if patterns of prior discriminations are found. But before 
such a requirement could be imposed, the school would be 
entitled to a hearing at which HEW would have to prove the 
allegations of past discrimination. 

Maternity Leave 

As late as 1971 federal courts ruled it was legally permis- 
sible for a school board to require a pregnant teacher to resign. 
These rulings have been thrown into question by recent events. 
In 1973 the EEOC issued regulations under authority of Title VII 
of the Civil Rights Act which prohibit mandatory leave or termina- 
tion for pregnant women. Shortly thereafter, the Supreme Court 
decided Cleveland Board of Education v. La Fleur (1974). The 
Cleveland school system had a policy requiring pregnant teachers 
to commence unpaid leave five months before the expected birth. 
The teacher was not allowed to return to her job until the be- 
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ginning of the next regular school semester following the date 
when her child reached the age of three months. There was no 
assurance that the teacher would be reemployed even at that 
time, but merely given priority in reassignment to any position 
for which she was qualified. Mrs. La Fleur did not want to take 
unpaid jeave, as required, beginning in March of 1971, preferring 
to teach until the end of the school year. She filed suit, and her 
case ultimately reached the Supreme Court, where it was consoli- 
dated with a similar case from Virginia. The school boards sup- 
ported their policies by arguing that the mandatory leave and 
delayed reemployment policies were necessary to maintain conti- 
nuity of classroom instruction and to keep incapacitated teachers 
out of the school. The Supreme Court rejected both arguments. 
It found that continuity of instruction could be achieved as well 
by adequate advance notice by the teacher as by the arbitrary 
cutoff point. Further, the school boards had no basis for assum- 
ing that all pregnant teachers are incapable of classroom duty for 
the extended period prescribed by the disputed policy. Accord- 
ingly, the arbitrary cutoff and delayed reemployment provisions 
were in violation of the due process clause. Although the court 
did not comment on the fact that a pregnant teacher is not as- 
sured of reemployment following childbirth, it should be men- 
tioned here that such a policy would now presumably violate the 
EEOC Title VII regulations, as well as HEW regulations under 
Title IX of the Education Amendments of 1972. 

The La Fleur case has spawned a collateral issue. Now that 
school districts are not allowed to prescribe arbitrary unpaid 
maternity leaves^ must the district treat pregnancy as a tempo- 
rary disability and allow a teacher to use accumulated sick leave 
to take time off for childbirth? An Oregon teacher who was not 
allowed to use her sick leave toward childbirth filed suit alleging 
that the school board's policy was sexual discrimination in vio- 
lation of Title VII. The Ninth Circuit Court of Appeals agreed, and 
the school board appealed to the Supreme Court where action 
has been put off until the 1976-77 term of the Court. Lake Oswego 
School District No. 7 v. Hutchinson. Although the EEOC has ruled 
that under Title VII a pregnant teacher cannot be denied her 
accumulated sick leave for childbirth, a contrary decision by the 
Supreme Court would presumably supersede the agency ruling. 
And a contrary ruling would probably nullify an HEW regulation 



under Title IX of the Education Amendments of 1972 which 
requires that schopls treat pregnancy as any other temporary 
disability. 

Mandatory Retirement 

Mandatory retirement provisions for teachers have been com- 
ing under increasing attack in recent years, probably. as a result 
of an Increasing awareness that people can be fully productive 
well past the conventional retirement age. A related concern is 
the practice of lowering the mandatory retirement age as a 
budget-cutting technique. Unfortunately for older teachers, re- 
cent challenges to public retirement policies have been largely 
unsuccessful. In 1975 the Arizona Supreme Court held that man- 
datory retirement at age 65 for teachers was not a violation of 
equal protection even though the state maintained a different 
mandatory retirement age for other employees, including college 
professors. The court found there was a rational basis for dis- 
tinguishing between teachers and other employees. This decision 
was appealed to the Supreme Court which refused to review the 
state court opinion. Lewis v. Tucson School District No. 1 (1975). 

In a related case, a private university lowered mandatory re- 
tirement age for all faculty, including tenured professors. The 
professors challenged the policy on the grounds that it was a 
breach of contract and a violation of due process and equal pro- 
tection. The Ohio Supreme Court rejected these challenges by 
finding that the new retirement age was reasonable and was 
uniformly applied. Furthermore, the court found that lowering 
retirement age was a matter within a university bylaw allowing 
the board of trustees to adopt rules governing appointment and 
tenure of faculty. The U.S. Supreme Court declined to review the 
lower court decision. Rehor v. Case Western Reserve University 
(1975). 

Both the Arizona and Ohio decisions illustrate the legal diffi- 
culties in challenging mandatory retirement provisions. Because 
age discrimination does not involve a "suspect classification," as 
found in race discrimination cases, the state or the school board 
can support the policy merely by showing it has a rational rela- 
tionship to a legitimate state objective. This has traditionally 
been an easy burden for the state to sustain. Thus one is forced 
to conclude that the most fruitful approach to changing current 
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retirement provisions is not through litigation but through 
tive action. 



Tort Liability 

Although many states maintain ^^sovereign immunity" regard- 
ing the tort liability of the school district. Individual school board 
members and individual employees of the school district can 
still be sued for personal damages in connealon with negligent 
acts. Because teachers usually have direa and specific supervis- 
ory responsibilities, they are the most vulnerable to lawsuits 
claiming personal injury. Before proceeding, however. It must be 
emphasized that a teacher is not liable for personal damages 
every time a student under the teacher's supervision Is injured 
in an accident. A .teacher Is only required to be as careful as a 
reasonable and prudent person would be under similar circum- 
stances. And to collect damages against a teacher, an Injured 
student would have to show that the teacher's failure to act as a 
reasonable and prudent person was the proximate cause for the 
injury. For example, many cases have Involved injuries to students 
while the teacher left a classroom full of students unsupervised 
. Even though a student is Injured at the hands of another student 
(e.g., pencil throwing or fighting), the courts have ruled that the 
teacher had a duty to supervise the students and that It was the 
breach of that duty which was the proximate cause of the injury 
to the studem. In other words, /^ut for" the absence of the 
teacher the a&ident would not have happened. 

In addition to cases Involving the duty to supervise, a num- 
ber of cases pertain to the teacher's duty to Instruct students 
adequately before attempting a potentially dangerous task such 
as a chemistry experiment or a gymnastic exercise. Cases in this 
area suggest that teachers have a greater duty than merely tell- 
ing students to read a textbook or instruction manual. Rather 
teachers have the duty to warn students of the potential danger' 
to demonstrate where feasible, to closely monitor the task as the 
student performs it, and to provide appropriate safety apparatus 

And teachers may be held personally liable for depriving stu- 
dents of constitutional rights. A recent Supreme Court case 
Wood V. Strickland (1975) Involved the related Issue of whether 
Individual school board members could be held personally liable 
for deprivation of a student's constitutional rights. The Court 
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ruled that a board member could be liable ''jf he knew or 
reasonably should have known that the action . . would violate 
the constitutional rights of the student affected, or if he took the 
action with the malicious intention to cause a deprivation of con- 
stitutional rights or to cause injury to the student/' There is no 
reason to expect that any different standard would be applied 
to teachers sued for depriving students of their constitutional 
rights. Thus, teachers should make reasonable efforts to keep 
abreast of legal developments in the rights of students. Recent 
decisions on student suspensions and corporal punishment, for 
example, were widely reported in the media and a court might 
well find that a teacher "reasonably should have known*' about 
these cases. Teachers are not expected to be constitutional 
scholars, but they can be expected to be knowledgeable of the 
leading legal developments affecting their profession. 
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CONCLUSION 

e material in this fastback confirms that the legal rights of 
teachers depend upon a number of forces. To solve any particular 
problem of teacher rights, it may be necessary to resort to the 
contraa, to state or federal statutes, to Supreme Court decisions, 
to regulations of the states board of education, or to any number 
of other sources. But just because the governance of teachers is 
complex does not mean that teachers are powerless to Influence 
their rights. On the contrary, teachers, perhaps to a greater de- 
gree than other groups in the body politic, are in a position to win 
important viaories. Many advances have been made, and will 
continue to be made, in collective bargaining. Indeed, many rights 
which would have taken years to establish in the legislature or 
through the courts have been won. in a few minutes at the bar- 
gaining table. But teachers have also been successful through 
lobbying and litigation. As teachers become better organized 
politically their impact on the legislatures will improve. The 
trend of electing more teachers to state office also bodes well for 
teacher rights. Competent legal counsel along with adequate 
financing has helped win numerous court qases for teachers. All 
in all, teachers may well be in an enviable position to protect 
and expand their rights. 

It would not be wise, however, for teachers to rest on past 
victories. The economic situation in state and local governments 
continues to be a series of crises. Enrollment in public 
elementary and secondary schools continues to decline. The pub- 
lic appears to be increasingly restless about allegedly poor in- 



44 



struction in the schools. All these factors may contribute to 
an atmosphere where policy makers will decide that teacher 
rights are not high priority Issues. To insure that their rights do not 
erode, teachers may have to adopt strategies different from those 
employed in the past to secure rights. They may have to rebuke 
the tactics of confrontation and enter cooperative endeavors with 
parents, administrators, students, and others to develop programs 
to irnprove education and to enhance communications with the 
public. As American education changes, teachers may also find 
it necessary to adapt in order to preserve past gains and to enter 
the future with a clearer understanding of their high calling. 
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This book and others in the series are made available at low 
cost through the contribution of the Phi Delta Kappa Educational 
Foundation, established in 1966 with a bequest by George H. 
Reavis. The Foundation exists to promote a better understanding 
of the nature of the educative process and the relation of edu- 
cation to human welfare. It operates by subsidizing authors to 
write booklets and monographs in nontechnical language so that 
beginning teachers and the public generally may gain a better 
understanding of educational problems. 

The Foundation exists through the generosity of George 
Reavis and others who have contributed. To accomplish the goals 
envisaged by the founder the Foundation needs to enlarge its 
endowment by several million dollars. Contributions to the 
endowment should be addressed to The Educational Foundation, 
Phi Delta Kappa, 8th and Union, Bloomington, Indiana 47401. 
The Ohio State University serves as trustee for :he Educational 
Foundation. 



You, the reader, can contribute to the improvement 
of educational literature by reporting your reactions to 
this fastback. What is the outstanding strength of this 
publication? The glaring weakness? What topics do 
you suggest for future fastbacks? Write to Director of 
Publications, PHI DELTA KAPPA, Eighth and Union, 
Box 789, Bloomington, IN 47401. 
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2. THE BEST KEPT SECRFTniFmE PAST SjOOO IBOtS: 
mWEN AK READY FOItWiERSHIP IN^EDUCXTION. 
by Eluabeth Koontz 

3. OPEN EOUCATION: PROMSTANO PROBLEMS, by Vito Perrone 
4T PERFORMANCE CONTRACBNGl WHO PROFITS MOST? 

by Charles Blaschke 

5. TOO MANY TEACHERS; FACT OR FICTION? by Herotd Rrgier 

6. HOW SCHOOLS CAN APPLY SYSTEMS ANALYSIS, 
by Joseph E. Hill 

7. BUSINfi: A MORAL ISSUE, by Howard Ozmn and Sam Craver 
OlSCIPLINE OR OlSASTER? by Emery Stoops and Joyce King Stoops 

9. LEARNING SYSTEMS FOR THE FUTURE, by Ron Barnes 
10. WHO SHOULO GO TO COLLEGE? by Paul Woodring 
U. ALTERNATIVE SCHOOLS IN ACTION, by Robert C Rwrdan 

12. WHAT DO STUOENTS REALLY WANH by Dale Baughman 

13. WHAT SHOULO THE SCHOOLS TEACH? by Fred Wilhelms 

14. HOW TO ACHIEVE ACCOUNTABiLIH IN THE PUBLIC 
SCHOOLS, by Henry Dyer 

15. NEEOED: A NEW KINO OF TEACHER, by Elizabeth C Wilson 

16. INFORMATION SOURCES ANO SERVICES IN EDUCATION, 
by Lofraine Mathies 

17. SYSTEMATIC THINKING ABOUT EOUCATION, by Alice H Hayden 
and Gerald M. Twkelson 

18. SELECTING CHILOREN'S REAOING. by Claire E. Morns 

19. SEX OtFFERENCES IN LEARNING TO READ, by Jo M Stanchtietd 

20. IS CREATIVITY TEACHABLE? by E. Paul Torrance and 
J. Pansy Torrance 

21. TEACHERS ANO POLITICS, by James W Guthne and 
Patricia A. Craig 

22. THE MIOOLE SCHOOL: WHENCE? WHAT? WHITHER? 
by Maurice McGlasson 

23. PUBLISH: DON'T PERISH, by J Wilson McKehnef - 

24. EOUCATION FOR A NEW SOCIETY, by Frederick Mayer 

25. THE CRISIS III EDUCATION IS OUTStOE THE CLASSROOM, 
by James J. Shields, Jr. 

26. THE TEACHER AND THE 4>RUC SCENE, by John Eddy 

27. THE LIVELIEST SEMINWtiWTOWN. bi lotmiL Parher 
2>. EDUCATION FOR A GLOMH SOCinY ^tm Secker 

29. CAN INTaUGENCE BE'MKHT? by t^iMnas ^ Sexton 
and Donald R. Polmg 

30. HOW TD ltCOGNIZE A GOOD SCHOOL fwi postman 
and Charles Wemgarlner 

31. m ftEIWnil; THE ADOLESCENTS "SaMB&GLE FOR 
INDEPENDENCE, by Jerry Disque 

32. EFFECTIVE TEACHING IN THE DESBaSBCATED SCHOOL, 
by James H. Bash 

33. THE ART OF FDLLOWERSHIP (WHATMVINEO TO 
THE INDIANS?) by Berlie J. Fallon 

34. LEADERS LIVE WITH CRISES, by Thmture Kauss 

35. MARSHA1LIN6 COMMUNITY LEADEBSRP TO SUPPORT THE 
PUBLIC SCHOOLS, by Nolan Estes 

36. PREPARING EDUCATIONAL LEAOERS^^NEW CHALLENGES AND 
NEW PERSPECTIVES, by Melvm P. Heiter 

37. GENERAL EDUCATION: THE SEARCH FDR A RATIONALE, 
by Harry S. Broudy 

3B. THE HUMANE LEADER, by Edgar Date 

39. PARLIAMENTARY PROCEDURE: TOOL OF LEADERSHIP. 

by King BroadrKk 
40 APHORISMS ON EDUCATION, by Raymond Muessig 

41. MHRICATION. AMERICAN STYLE, by John Izzi 

42. OPTIONAL ALTERNATIVE PUBLIC SCHOOLS, by Vernon Sm<th. 
Daniet Burke, and Robert Barr 

43. MOTIVATION AND LEARNING IN SCHOOL, by Jack Frymier 

44. INFORMAL LEARNING, by Martha King 

45. LEARNING WITHOUT A TEACHER, by Michael Rossman 



E^ANo remedies: 



46. VIOLENCE IN THE SCHOOLS: ( 
by MKttael Berger 

47. THE SCHOOL'S RESPONSIBILITmKSEX EDUCATION 
by Elizabeth Mooney 

48. THREE VIEWS OF CDMPETENCTIKO TEACHER 
EOUCATION: I THEORY. byJoHfimom 

49. THREE VIEWS OF COMPHENCT^ISED TEACHER EDUCAttON: 

II UNIVERSITY OF HOUSTON. by^>BoDert Houston and 
Howard L. Jones 

50 THREE VIEWS OF CDMPnENCY-VBCO TEACHER EDUCATION: 

III UNIVERSITY OF NEBRASKA, by Edgar Kelley 

51. A UNIVERSITY FOR THE WORLD: THE UNITED NATIONS 
PLAN, by Harold Taylor 

52. DIKDS. THE ENVIRONMENT ANO EOUCATION. by George 0'^^"n 

53. TRANSPERSONAL PSYCHOLOGY IN EDUCATION by }\^of^»^ 
Roberts and Frances Oark 

54. SIMUUTION GAMES FOR THE CLASSROOM, by Mark Heyf^'" 

55. SCHOOL VOLUNTEERS: WHO NEEDS THEM? 
by Charlotte Mastors 

56. EQUITY IN SCHOOL FINANCING: FULL STATE FUNDING, 
by Charles Benson 

57. EQUITY IN SCHOOL FINANCING: DISTRICT pQWtR 
EQUALIZING, by James Guthrie 

5S. THE COMPUTER IN THE SCHOOL, by Justine Baker 

59. THE LEGAL RIGHTS OF STUOENTS. by Thomas Flygare 

60 THE WORD GAME: IMPROVING COMMUNICATIONS by Edg^r Dale 

61. PUNNING THE REST OF YOUR LIFE, by Theodor si:huchat 

62. THE PEOPLE ANO THEIR SCHOOLS: COMMUNITY 
PARTICIPATION, by Mario Fanttni 

63. THE BAHLE OF THE BOOKS: KANAWHA COUNTY, 
by Franklin Parker 

64. THE COMMUNITY AS TEXTBOOK, by Catharine Williams 

65. STUOENTS TEACH STUOENTS. by Peggy Lippitt 

66. THE PROS ANO CONS OF ABILITY GROUPING, 
by Warren Findley and Mtriam Bryan 

67. A CONSERVATIVE ALTERNATIVE SCHOOL THE A« SCHOOL 
IN CUPERTINO by William Pursell 

68. HOW MUCH ARE OUR YOUNG nOPLE AEARNING? THE 
STORY OF THE NATIONAL ASSESSMENT, by Stantey Ahfltann 

69. DIVERSITY IN HIGHER EOUCAIttNt REFORM IWHHE 
COLLEGES, by Ronald Gross 

70„ OMAMimCS IN THE CUSSROWK MAKING LESSONS CO^^ 

Mm. by Elizabeth Kelly 
71 TBKHER CENTERS ANO INSOWICE EoUCATiOM. 

o^iHarry Bell and John Peightet 
7Z: MfOERNATIVES TO GROWTH: QBICAT ION FOR 

SMESOCIETY. by Robert UL^k and Stewarti£ Ftase' 
73: THOMAS JEFFERSON ANO THHEOUCATION Of^ NEW 

NATION, by Jennings L. Wagoner. Jr 

74. THREr EARLY CHAMPIONS 0F;E0UCATI0N: BOUAMIN 
FRANKLIN. BENJAMIN RUSH. ANO' NDAH WESSEER. 

by Abraham Btinderman 

75. A HISTORY OF COMPULSORY EOUCATION UWS. by M S 

76. THE AMERICAN TEACHER: 1776rl976. by Johanna LemleC^ 
and Merle B. Marks 

77. THE URBAN SCHOOL SUPERINTENDENCY: A CENTURY AND 
A HALF OF CHANGE, by Larry Cuban 

78. PRIVATE SCHOOLS: FROM THE PURITANS TO THE PRESENT, 
by Otto F. Kraushaar 

79. THE PEOPLE AND THEIR SCHOOLS, by Henry Steele CommaSer 

80. SCHOOLS OF THE PAST: A TREASURY OF PHOTOGRAPHS. 

by 0. L. Davts 

81. SEXISM: NEW ISSUE IN AMERICAN EDUCATION. 

by Pauline Gough 

82. COMPUTERS IN THE CURRICULUM, by Justine Baker 

83. THE LEGAL RIGHTS OF TEACHERS, by Thomas Flygare 

84. LEARNING IN TWO UNGUAGES. by Ricardo Garcia 

85. GEniNG IT ALL TOGETHER: CONFLUENT EDUCATION 

by George I. Brown, et al. 

86. SILENT UNGUAGE IN THE CLASSROOM, by Charles Gailo«»<y 



See inside back cover for prices. 



